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OPINION

On January 19, 1999, Plaintiff/Appellant Mildred Howell (“Mrs. Howell”), a 53-year-old
femalewith ahistory of cirrhosis of theliver, was admitted as an outpatient at Baptist Hospital for
an elective procedure called an esophagogastroduodenoscopy* (“ EGD”) for banding of esophageal
varices. Defendant/Appellee Neil Price, M.D. (“Dr. Price”), performed the EGD. During the
procedure, Mrs. Howell was sedated by defendant Josephine Vicente, R.N. (“Vicente”), with a
titration of Sublimaze and Versed. Vicentewas neither an anesthesiologist nor acertified registered
nurse anesthetist. At 3:52 p.m., Mrs. Howell’ s blood pressure was 102/55. Three minutes|ater, at
3:55 p.m., her blood pressure dropped to 72/36. After the EGD was completed at 4:01 p.m., Mrs.
Howell could not be aroused. Dr. Price gave her Romazicon, Narcan, and then more Versed in an
attempt to arouse her, but she remained unresponsive. Subsequent CT scans of the brain showed
multiple air emboli. After the emboli were discovered, Mrs. Howdl was transferred to the
neurological intensive care unit at the hospital under the care of her treating internist, Sally Killian,
M.D., whereshewas placed on lifesupport. Subsequently, Mrs. Howd | wastransferred emergently
toVanderbilt Medical Center. Mrs. Howell underwent extensiverehabilitation and presently retains
aneurological deficit due to brain damage she suffered because of the air emboli.

On December 14, 1999, Mrs. Howell and her husband, Dillon Howell (collectively “the
Howells’), filed this complaint for medical malpractice againgt Baptist Hospital, Dr. Price, nurse
Vicente, AnitaMurphy, R.N., and Diannel. Heme, R.N. The complaint alleged that the defendants
breached the applicable standard of care in treating Mrs. Howell in the following ways. (1) by
failing to conduct adequate tests that would have allowed Dr. Price to make a correct diagnosis of
her air emboli, (2) by failing to ensure that an anesthesiologist or a nurse anesthetist was present
during the EGD, (3) by failing to obtain Mrs. Howell’ sinformed consent to undergo the procedure
without the aid of an anesthesiologist or a nurse anesthetist, (4) by failing to inform Mrs. Howell of
the risks involved with the administration of the procedure, and (5) by failing to recognize her
physical distress during the EGD. The Howells alleged that the facts and circumstances warranted
the inference of negligence under the doctrine of resipsa loquiter. By agreement of the parties,
defendant nurses Murphy and Heme were dismissed from the lawsuit.

On February 2, 2001, Dr. Price filed a mation for summary judgment, arguing that no
genuineissue of maerial fact existed with regard to whether he complied with the standard of care
(2) in histreatment of Mrs. Howell, nor (2) in obtaining her informed consent prior to the surgery.
Dr. Price also argued that no genuine issue of material fact existed as to whether any alleged
deviations from the standard of care actudly caused any of Mrs. Howdl’ sinjuries. He maintained
that the doctrine of resipsa loguitur did not apply.

1An esophagogastroduodenoscopy is “the examination of the esophagus, stomach and duodenum to look for
ulcers, tumors, inflamation, and areas of bleeding. Biopsy, cytology, specimen collection and dilation of strictures may

be necessary.”
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In support of his motion for summary judgment, Dr. Price submitted his own affidavit. In
that affidavit, Dr. Price stated that he had been licensed to practice medicine in Tennessee
continuously since 1987, and that he was familiar with the recognized standard of care as those
standards existed in Nashville in January 1999, in performing EGDs and variceal banding
procedures, and in obtaining apatient’ sinformed consent for those procedures. He asserted that he
had discussed with Mrs. Howell therisks, benefits, and potential complicationsassociated with EGD
procedures. Dr. Price conceded that he did not discuss with Mrs. Howell the potential risk of
cerebral air emboli, but claimed that thiswas becauseair emboli occur soinfrequentlythat disclosure
of therisk wasnot required. Dr. Price attested that he complied with the recognized standard of care
during and after performance of the EGD and variceal banding procedures, and that Mrs. Howell’s
injuries can and do occur in the absence of negligence.? He asserted that his conduct did not cause
Mrs. Howell to suffer injuries that would not have otherwise occurred. Dr. Price attached to his
affidavit a copy of Mrs. Howell’s information and consent form that she had signed prior to the
procedure.?

On March 19, 2001, the Howells filed amotion to amend their complaint to add a claim of
medical battery based on the allegation that Dr. Price performed the banding procedures when, in
fact, there had been no variceal bleeding. OnMarch 23, 2001, the Howd s filed amemorandumin
opposition to Dr. Price’s motion for summary judgment, which was supported by the affidavits of
Ronald J. Gordon, M.D. (*Dr. Gordon™), and Michael A. Todd, M.D. (“Dr. Todd").

In hissupporting affidavit, Dr. Gordon stated that he had been licensed to practice medicine
in Tennessee for one year preceding the date of the allegedly negligent acts, and that he had been
continuously licensed to practice in Tennessee since that time. Dr. Gordon said that he is aboard
certified anesthesiologis practicing in middle Tennessee, and that he has been “Chief of the
Anesthesiology Department at Southern Tennessee Medical Center from Juneof 1989 to present and
an Associate Professor of Anesthesiology at Vanderbilt University Hospital.” With respect to the
applicable standard of care, Dr. Gordon asserted in paragraph deven:

11. | am familiar with the recognized level of acceptable professional practice
regarding the treatment of patients undergoing endoscopic medical procedures in
Middle Tennessee, asit existed in January of 1999 and all times relative to this suit.

Dr. Gordon opined that, within areasonable degree of medical certainty, Dr. Price had violated the
applicable standard of carein not having aqudified anesthesiol ogist or nurse anesthetist administer
the anesthesiato Mrs. Howell before her EGD. He also stated that Dr. Price breached the standard

2Dr. Price’s affidavit does not address his failure to have an anesthesiologist or a nurse anesthetist present
during the procedure, nor his apparent failureto inform Mrs. Howell that no anesthesiol ogist or nurse anesthetist would
be present, and the risks resulting therefrom. Consequently, it isunclear why partial summary judgment was granted as
to these claimsin the Howells' complaint.

3Dr. Price also attached information and consent forms signed by Mrs. Howell for EGD and other procedures
that he had performed on her previously.
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of careinfailing to takeappropriateaction when Mrs. Howell’ sblood pressure dropped precipitously
toward the end of the procedure. Inaddition, Dr. Gordon asserted that Dr. Price sfailure to conduct
asufficient post-operative medical exam or order reasonabl e post-operativetests adversely affected
hisability to diagnose her air embolisminatimely manner. Finaly, Dr. Gordon stated that Dr. Price
improperly administered Versed following the dose of Romazicon, because that treatment further
delayed Mrs. Howell’ s diagnosis and treatment. Dr. Gordon asserted that the injuries suffered by
Mrs. Howell would not have occurred but for the negligence of Dr. Price.

The affidavit of Dr. Todd was submitted to thetrial court on June 8, 2001. Dr. Todd stated
that he had been licensed to practice medicinein Tennessee for one year preceding the date of the
incident in question, and that he had continued to be licensed since that date. He stated that he had
specializedin clinical pathology since 1980, and that he was*familiar with the recognized standard
of acceptable professional practicefor the treatment of patients with gastrointestinal disorders and
esophageal varices.” Dr. Todd asserted that “[i]t is well known to the medical profession . . . that
patients can suffer a permanent brain injury if air isinfused or alowed to enter the blood stream.”
He further opined that “the cerebral ar embolus Mildred Howell suffered does not occur in the
absence of negligence,” supportingthe Howells' claim that the doctrine of resipsa loquitur should
apply in thiscase. Dr. Todd also stated that Dr. Price had violated the applicable standard of care
by failing to warn Mrs. Howell of the potential risk of a cerebrd air embolus.

OnJuly 13, 2001, thetrial court entered an order and memorandum opinion on the Howd s
motion to amend the complaint to allege medical battery, aswell asDr. Price’ smotion for summary
judgment on the Howells' claims for medical malpractice and lack of informed consent. Thetrial
court first granted the Howells' motion, permitting them to add a dam for medical battery.
However, thetrial court then granted Dr. Price’smotion, dismissing theHowells' claimsfor medical
malpractice and lack of informed consent. Thetrial court held that the affidavit of Dr. Gordon was
insufficient in that Dr. Gordon did not indicate that he had knowledge of the standard of carein
Nashville or a similar community in January 1999, nor did he state that he had knowledge of the
standard of care specifically for gastroenterologists. Thetria court determined that Dr. Gordon’s
statement regarding his position at Vanderbilt University was ambiguous, because it did not clarify
when Dr. Gordon served in that position. Thus, thetrial court concluded that “[t]he affidavit of Dr.
Gordon does not indicate knowledge of the standard of care for gastroenterologists nor does it
indicate that he had a knowledge of the standard of care in Nashville or a similar community in
January, 1999.” Asto the supporting affidavit filed by Dr. Todd, thetrial court determined that Dr.
Todd's affidavit was insufficient, because “it [did] not state that [Dr. Todd] was familiar with
standard of carein Nashvilleand similar communitiesin January, 1999 nor [did] it state that he was
familiar with the standard of care for the specialty of gastroenterology.” Finally, the trid court
observed that the doctrine of resipsa loquitur is not a separate cause of action, but rather amethod
of proving professonal negligence, and tha application of the doctrinewould haveto be supported
by expert testimony. Because the affidavits submitted by the Howells were struck, the tria court



rejected application of the doctrine of resipsa loquitur to provetheir claims. Accordingly, thetrial
court granted Dr. Price€ s motion for partid summary judgment.*

On August 3, 2001, the Howells filed a motion pursuant to Rule 59.04 of the Tennessee
Rulesof Civil Procedureto alter or amendthetrial court’ sorder, asking thetrial court to permit them
to supplement the record to include Dr. Gordon’s curriculum vitae and amended affidavit. In the
amended affidavit, Dr. Gordon clarified that he had been an associate professor at Vanderbilt
University “from 1988 to the present.” In addition, Dr. Gordon revised paragraph eleven by
replacing it with the following:

11. | am familiar with the recognized standard of acceptable professional care and
practicefor gastroenterologi<[s] inthetreatment of patients undergoing endoscopic
medical proceduresin Nashville, Tennessee and similar communities, asit existed
in January of 1999 and all times relative to this suit.

Theremainder of theamended affidavit wasthesameastheoriginal. Dr. Gordon’ scurriculumvitae
indicated that Dr. Gordon was avisiting associate professor and consultant at \V anderbilt University
Medical Center in Nashville, Tennessee and that he had held that position continuously since 1988.

On August 31, 2001, thetrial court entered an order denying the Howells' motion to alter or
amend. Thetrial court stated that, “[f]ollowing review of the entirerecord in this cause, arguments
of counsel for the plaintiffs and the defendant Neil Price, M.D., aswell asan analysis of the Motion
pursuant to Harris v. Chern [33 SW.3d 741 (Tenn. 2000)], the Court is of the opinion that the
plaintiffs Motion isnot well taken and should be DENIED.” Thetria court also entered an order
making its July 13, 2001 order entered final and appealable. From that order, the Howells now

appeal.

On appeal, the Howells argue that the trial court erred in granting Dr. Price’s motion for
partial summary judgment. They assert that the trial court failed to draw the reasonable inference
from Dr. Gordon’s original affidavit that he was familiar with the applicable standard of carein
Nashvilleasit existed in January 1999. The Howells also contend that the trial court applied the
wrong standard in assessing Dr. Gordon’ saffidavit, becauseit found the affidavit insufficient in that
Dr. Gordon did not have “knowledge of the standard of care for gastroenterologists.” Finaly, the
Howells argue that the trial court erroneously applied the standard in Harris v. Chern in denying
their motionto alter or amend toincludethe additional informationin Dr. Gordon’ srevised affidavit
and curriculum vitae.

Wefirst consider thetrial court’s grant of partial summary judgment. A grant of summary
judgment is reviewed de novo with no presumption of correctness. Warren v. Estate of Kirk, 954
SW.2d 722, 723 (Tenn. 1997). Summary judgment is appropriate where “the pleadings,
depositions, answersto interrogatories, and admissions on file, together with the affidavits, if any,

4The claim against Dr. Price based on medical battery was not dismissed and remained pending.
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show that there is no genuine issue as to any material fact and that the moving party isentitled to a
judgment as a matter of law.” Tenn. R. Civ. P. 56.04. We must view the evidence in a light most
favorableto thenonmoving party, giving that party thebenefit of all reasonableinferences. Warren,
954 S\W.2d at 723 (quoting Bain v. Wells, 936 S.W.2d 618, 622 (Tenn. 1997)). Once the moving
party demonstrates that no genuine issues of material fact exist, the nonmoving paty must
demonstrate, by affidavits or otherwise, that a disputed issue of materid fact exigsfor trial. Byrd
v. Hall, 847 SW.2d 208, 211 (Tenn. 1993). When atrial court makes determinations regarding the
“admiss bility, qualifications, relevancy and competency” of expert testimony, wewill upholdthose
determinationsabsent an abuse of discretion.”> SeeMcDanidl v. CSX Transp., Inc., 955 SW.2d 257,
263 (Tenn. 1997); see also Tilley v. Bindra, No. W2001-01157-COA-R3-CV, 2002 Tenn. App.
LEXIS 349, a *10 (Tenn. Ct. App. May 13, 2002).

Theplaintiff’ sburdeninamedica malpracticeactionisset out in Tennessee Code Annotated
§ 29-26-115, which states:

(a) Inamalpracticeaction, the claimant shall have the burden of proving by evidence
as provided by subsection (b):

(1) Therecognized standard of acceptable professional practicein the profession and
the specialty thereof, if any, that the defendant practicesin the community in which
thedefendant practicesor in asimilar community at thetimethealleged injury or
wrongful action occurred. . ..

(b) No person in ahedth care professon requiring licensure under the laws of this
state shall be competent to testify in any court of law to establish thefacts required
to be established by subsection (&), unlessthe person was licensed to practice in the
state or a contiguous bordering state aprofess on or specialty which would make the
person’s expert testimony relevant to the issues in the case and had practiced this
profession or specialty in one (1) of these states during the year preceding the date
that the alleged injury or wrongful act occurred . . . .

Tenn. Code Ann. § 29-26-115(a) - (b) (Supp. 2002) (emphasis added); see Church v. Perales, 39
S.W.3d 149, 166 (Tenn. 2000). The statute requires that a plantiff submit proof of the applicable
standard of carein the same or similar community in which the defendant practices, asthat standard

5The Howellsarguethat we should afford no deference to thetrial court’ sconclusionsrelating to the sufficiency
of the testimony of Dr. Gordon, because the issue on appeal involvesthe interpretation of an affidavit, rather than an
assessment of Dr. Gordon’s credibility asa“live” witness. See Wells v. Tennessee Board of Regents, 9 SW.3d 779,
783-84 (Tenn. 1999). The Howells' argument, however, ismisplaced. The rule allowing an appellate court to review
de novo atrial court’s credibility determinations that are based on a“cold” record is not applicable here, where we are
called upon to review the trial court's determination regarding the qualifications of an expert witness. Such
determinations are within the broad discretion of thetrial court. See McDaniel v. CSX Transp., Inc., 955 S\W.2d 257,
263 (Tenn. 1997), cited in Robinson v. LeCorps, No. M1999-01581-SC-R11-CV, 2002 Tenn.LEX1S 380, at * 16 (Tenn.
Sept. 5, 2002).

-6-



existed at the timethe wrongful conduct occurred. Thisrequirement iscommonly referred to asthe
“locality rule.” SeeMabon v. Jackson-Madison County Gen. Hosp., 968 S.W.2d 826, 831 (Tenn.
Ct. App. 1997); see also Tilley, 2002 Tenn. App. LEXIS 349, at *12. “Without this requisite
threshold evidence of the standard of carein the locality, aplaintiff cannot demonstrate a breach of
duty.” Mabon, 968 SW.2d at 831.

In this case, the trial court’s rejection of Dr. Gordon's affidavit was based, in pat, on its
conclusion that the affidavit did not indicate that Dr. Gordon had knowledge of the standard of care
in Nashville or a similar community in January 1999. The Howells argue that, in reaching this
conclusion, the trial court erroneously drew all inferencesin favor of Dr. Price, rather than in favor
of theHowells, the nonmovants. They assert that, in paragraph eleven of Dr. Gordon’ saffidavit, the
reference to the standard of care in “Middle Tennessee” necessarily included Nashville. The
Howells contend that Nashville must have been implied inthat reference, because paragraph six of
the affidavit stated that Dr. Gordon had been “Chief of the Anesthesiology Department at Southern
Tennessee Medical Center from June of 1989 to present and an Associate Professor of
Anesthesiology at Vanderbilt University Hospital.”® They maintain that thetrial court should have
interpreted that statement to mean that Dr. Gordon had held the positionsat both Southern Tennessee
Medical Center and Vanderbilt University Hospital continuously since 1989, and that because Dr.
Gordon maintained his position as an associate professor at Vanderbilt University Hospital in
Nashville at the pertinent time, he must be familiar with the applicable standard of care in the
Nashvillecommunity, asisrequired under the statute. In sum, the Howellsarguethat, if paragraph
eleven is read in conjunction with paragraph six, it is reasonable to infer that the reference to
“Middle Tennessee” in paragraph eleven means Nashville.

Thus, inthisappeal, we must determinewhether it can bereasonably inferred that knowledge
of the standard of care in “Middle Tennessee,” when considered in the context of Dr. Gordon’s
affidavit asawhole, meansknowledge of the standard of carein Nashville. Whilethe Howellsmake
acogent argument and the question is close, in light of pertinent case law and the high standard of
review, we must conclude that the trial court did not err in finding that such an inference cannot
reasonably be made from the affidavit alone.

The Tennessee Supreme Court has recently upheld a strict application of the locdity rulein
Robinson v. LeCorps, No. M1999-01581-SC-R11-CV, 2002 Tenn. LEXIS 380 (Tenn. Sept. 5,
2002). In Robinson, the Court declined to adopt a national standard of professional care for
mal practice actions, but instead adhered to the statutory requirement that the plaintiff’ sexpert “ must
have knowledge of the standard of professional care in the defendant’ s applicable community or
knowl edge of the standard of professional carein a community that is shown to be similar to the
defendant’ s community.” Robinson, 2002 Tenn. LEXIS 380, at *14. In support of its reasoning,
the Court cited with approval this court’s decision in Mabon v. Jackson-Madison County Gen.
Hosp., 968 S.W.2d 826, 831 (Tenn. Ct. App. 1997). In Mabon, the defendant physician practiced

6Southern Tennessee M edical Center islocated in Winchester, T ennessee, and V anderbilt University Hospital
is located in Nashville, Tennessee; however, the affidavit does not state the location of the two medical facilities.
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in Jackson, Tennessee. To establish the requisite standard of care under the statute, the plaintiff’s
expert stated inhisaffidavit that hewas*" familiar with therecognized standard of acceptable medical
practice . . . in an area such as Jackson, Tennessee,” and that “the standard of carein Jackson. . .
would be comparable to the cities and facilities at which he had practiced medicine.” Mabon, 968
SW.2d at 828. From the expert’ s deposition testimony, however, it became apparent that he had
no knowledge about Jackson’s medical community, nor did he haveany evidence on which to base
his opinion that the standard of care in Jackson was the same nationwide. 1d. at 830-31. We
emphasi zed that the plaintiff hasthe burden of establishingtherequisite standard of careinamedical
mal practice action:

It isthe plaintiff who is charged with the burden of proof as to the standard of care
in the community in which the defendant practices or in a similar community. . . .
A plaintiff who chooses to prove the standard of care in a similar community
necessarily must prove that community is similar to the onein which the defendant
practices. Toshift thisburdentothedefendant directly contradictstheplainlanguage
of the statute and would render the statute anullity. Under the principlesof summary
judgment, once [the defendant] moved for summary judgment and submitted an
affidavit stating that he complied with the standard of care in Jackson, the burden
then shifted to [the plaintiff] to set forth specific facts that [the defendant] failed to
meet the standard of carein Jackson or asimilar community.

Id. at 831. Becausethe plaintiff’sexpert did not set forth specific facts showing that hewasfamiliar
with the standard of care in Jackson, or that the standard with which he was familiar pertained to a
community similar to Jackson, we upheld the grant of summary judgment in favor of the defendant.
Id. at 831.

Another recent case, Tilley v. Bindra, No. W2001-01157-COA-R3-CV, 2002 Tenn. App.
LEXIS 349 (Tenn. Ct. App. May 13, 2002), supports a strict goplication of the locality rule. In
Tilley, theplaintiff alleged that the defendant otolaryngol ogist commi tted malpracticein Dyersburg,
Tennessee. The defendant moved for summary judgment, submitting his own affidavit in support.
The defendant physician’ saffidavit stated that he fully complied with the standard of care required
of an otolaryngologist in Dyersburg. Tilley, 2002 Tenn. App. LEXIS 349, at *3. In response, the
plaintiff filed an affidavit of a medical expert who asserted that the defendant had violated the
applicable standard of care for an otolaryngologist in the State of Tennessee, without specifying
Dyersburg or another community. In hisdeposition, the plaintiff’ s expert admitted that he had only
practiced in Knoxville, Tennessee, and that he had never been to Dyersburg.” The expert testified
that he assumed that the standard of care for an otolaryngologist would be the same statewide. The
defendant then filed arenewed motionfor summary judgment, apparently arguing that the plaintiffs
expert lacked knowledge of the agpplicable standard of care in the Dyersburg community.
Subsequently, inasupplemental affidavit, the plaintiffs’ expert cited stati stics about the hospital and

7The defendant el ected not to argue his motion for summary judgment until after the deposition of the plaintiff's
expert had been taken. Tilley, 2002 Tenn. App. LEXIS 349, at *4.
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the medical community in Dyersburg, and asserted that he was familiar with the standard of carein
Dyersburgor inasimilar community. Id. at *6. Thetrial court granted the defendant’s motion for
summary judgment, finding, among other things, that the plaintiff’s expert was not competent to
testify asan expert withess asto the standard of carein Dyersburg. I1d. a *7. This Court upheld the
trial court’ sconclusion that the expert was not competent to testify on that subject, and determined
that his supplemental affidavit was insufficient to establish the requisite familiarity with the
applicablestandard of care becauseit did not provide“trustworthy facts or data sufficient to provide
abasisfor hisopinion.” Id. at * 19; see Robertsv. Bicknell, No. W2000-02514-COA-R3-CV, 2001
Tenn. App. LEXIS605, at *7 (Tenn. Ct. App. Aug. 16, 2001) (stating that an expert’ s opinion must
be based on “trustworthy facts or data sufficient to provide some basis for the opinion”); Spangler
v. East Tennessee Baptist Hosp., No. E1999-01501-COA-R3-CV, 2000 Tenn. App. LEXIS 121, at
*1-*2 (Tenn. Ct. App. Feb. 28, 2000) (concluding that supplemental affidavit, which recited that
plaintiff’s expert was familiar with standard of care in the same or similar community, was
insufficient becauseit ssimply tracked the statutory language and was submitted after the expert had
testified that the standard of care did not vary from community to community).

In the instant case, in reviewing the trial court’s grant of partia summary judgment, we
consider only Dr. Gordon’ saffidavit. No evidence wasadduced to identify the*Middle Tennessee”
communitieswithwhich Dr. Gordon wasfamiliar, andin particular whether thereferenceto Middle
Tennessee was intended to include Nashville. Assuming it can be inferred from the affidavit that
Dr. Gordon was familiar with the applicable standard of care in Winchester, Tennessee, where
Southern Tennessee Medical Center is located, the affidavit does not indicate that the standard of
carein Winchester issimilar to that in Nashville. Dr. Gordon’s statement in paragraph six that he
was an associate professor & Vanderbilt University Hospital does not illuminate the reference to
“Middle Tennessee” in paragraph eleven, because paragraph six istoo vague asto time and duration
to reasonably infer that Dr. Gordon was familiar with the applicable standard of care in Nashville
inJanuary of 1999. Whilethe questionis close, under pertinent caselaw, and considering the abuse
of discretion standard on appeal for reviewing a trial court’s determination regarding the
admissibility and competency of expert testimony, we cannot say that the trial court erred in
determining that the referenceto “Middle Tennessee” in paragraph eleven istoo broad to satisfy the
requirementsof thelocality rule. Consequently, we must affirm thetrial court’ s conclusion that the
information provided in Dr. Gordon’ s affidavit isinsufficient to establish that he was familiar with
the applicable standard of care in Nashville during the pertinent time period.?

8 The Howells do not argue on appeal that the trial court erred in concluding that Dr. Todd’s affidavit was
insufficient. Dr. Todd's affidavit supported the Howells' theories of recovery based on the failure to warn and the
doctrine of resipsa loquitur, and also served as evidence of causation. Because the Howells have not raised the issue
on appeal, we uphold the trial court’s decision to strike Dr. Todd’s affidavit.

W e note, however, that Dr. Todd’ s affidavit fails to meet the requirementsof the locality rule. Nowherein his
affidavit does Dr. Todd state that he is aware of the standard of care in Nashville or asimilar community. In fact, Dr.
Todd states only that he was licensed to practice medicine in Tennessee, that he specializes in pathology, and that heis
“familiar with the recognized standard of acceptable practice for the treatment of patientswith gastrointestinal disorders
and esophageal varices.” He does not mention locality anywhere in his affidavit. As we have stated, “[w]ithout this
requisite threshold evidence of the standard of care in the locality, a plaintiff cannot demonstrate a breach of duty.”

(continued...)
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The Howells also argue on appeal that, even if thetrial court correctly found Dr. Gordon’'s
origina affidavit insufficient, it should have granted their motion to revisethe summary judgment,
based on the newly submitted affidavit of Dr. Gordon and the addition of Dr. Gordon’s curriculum
vitae.® As noted above, both the amended affidavit and the curriculum vitae indicated tha Dr.
Gordon had been avisiting professor at Vanderbilt University Medical Center in Nashville during
the pertinent time period. The amended affidavit also included wording that more closely tracked
thelanguagein Tennessee Code Annotated § 29-26-115(a)(1), stating that Dr. Gordon was* familiar
with the recognized standard of acceptable professional care and practice for gastroenterologist[s]
inthe treatment of patients undergoing endoscopic medical proceduresin Nashville, Tennessee and
similar communities, asit existed in January of 1999.” TheHowellsarguethat thetrial court erred
infinding that the Harrisfactorsweighed in favor of declining to consider their motion. SeeHarris
v. Chern, 33 SW.3d 741, 744 (Tenn. 2000). We review the trial court’s decision for an abuse of
discretion. 1d. at 746 (citing Donnelly v. Walter, 959 SW.2d 166, 168 (Tenn. Ct. App. 1997)).

InHarris, the Tennessee Supreme Court rej ected astrict application of the* newly discovered
evidencestandard” or “ new evidencerule” for motionsto reviseordersgranting summary judgment.
Id. at 745-46. Instead, the Court delineated five factors that courts should balance and “make
adequatefindings of fact and conclusionsof law on the record to support thosefindings.” 1d. at 745.
Those factors are as follows:

1) the movant’s efforts to obtain evidence to respond to the motion for summary
judgment;

2) the importance of the newly discovered evidence to the movant’s case;
3) the explanation offered by the movant for its failure to offer the newly submitted

evidenceinitsfailureto offer the newly submitted evidenceinitsinitial responseto
the motion for summary judgment;

8(...conti nued)
Mabon, 968 S.W.2d at 831. Consequently, even if the Howellshad sought to rely on the affidavit of Dr. Todd, it would
have been deemed insufficient based on its failure to satisfy the locality rule.

9Though the Howells styled their motion asa“Motion to Alter or Amend Court’s Order” pursuant to Tennessee
Rule of Civil Procedure 59.04, the trial court properly considered it amotion to revise a non-final judgment under Rule
54.02, because the July 13, 2001 order granting partial summary judgment had not been made final when the Howells
filed their motion to amend. Indeed, “Rule 54.02 appliesto cases, such as this one, in which judgment was not entered
asto all of the defendants or claims.” Harrisv. Chern, 33 S.W.3d 741, 743 (Tenn. 2000). Nevertheless, Tennessee
courts have expressly adopted the analysisin Harris, applicable to Rule 54.02 motions to revise, in considering Rule
59.04 motionsto amend. See Stovall v. Clarke, No. M2001-00810-COA-R3-CV, 2002 Tenn. App.LEX1S437, at* 20-
*21 (Tenn. Ct. App. June 20, 2002); Smith v. Haley, No. E2000-001203-COA -R3-CV, 2001 Tenn. App. LEXIS 136,
*15-16 (Tenn. Ct. App. March 2, 2001).
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4) the likelihood that the nonmoving party will suffer unfair prejudice; and
5) any other relevant factor.

Id. The Court reasoned that giving courts the discretion to consider other circumstances strikes the
appropriate balance between the need to bring litigation to an end and the need to render a just
decision based on all of the pertinent facts®® Id.

Thetrial court below applied the Harris factors to the instant case and concluded that the
circumstances did not warrant cons derati on of the curriculum vitae and the revised affidavit. In
applying the Harris factors, the trid court noted that factor two weighed in favor of revising the
judgment, because the newly submitted evidence was “of some importance surely because if [the
court] considered the Affidavit, it might savethe malpracticeclaim.” Inconsidering factorsoneand
three, however, the trid court found deficient the Howells' effortsto obtain the new evidence and
their explanation for failing to offer the new evidence at an earlier time. The court reasoned:

| don't read this[Harrisv. Chern] case as saying to the bar or the trial judges, well,
look, if you argue a summary judgment and you are the [ Jmovant and you lose
because the judge says there is a factor missing, that you are now allowed under
[Harrisv. Chern] to come back and say, Judge, you ruled against me and said that
while | showed X and Y, | didn’t show Z. Well, you know, now hereisZ; here are
acoupleof affidavitson Z, so now since | havefilled thisholeyou found earlier, just
reverse yourself, deny the summary judgment and the case goes forward.

| just don’t think that’s what they are saying. | think therereally hasto bea
cogent explanation for the failure to present it the first time around.

With respect to factor four, unfair prejudice to the nonmovant, the trial court determined that Dr.
Price would suffer some prejudiceif the Howells were allowed to resurrect their ma practice claim
based on the tardy revised affidavit. The tria court concluded that, in light of all of those factors,
“and considering that there should be some definiteness to rulings on summary judgment and that
they not be litigated in some bifurcated manner and that counsel [should] not be allowed to come
back and fill aholewhen thejudge findsthat he hadn’t prevailed at the argument[,] that this motion
will be respectfully overruled.”

10The Court identified the opposing viewpoints through its discussion of Schaefer v. Larsen, 688 S.W.2d 430
(Tenn. Ct. App. 1984), applying the more lenient standard, and Bradley v. McLeod, 984 SW.2d 929 (Tenn. Ct. App.
1998), which rejected the more lenient standard infavor of the strict “new evidence” standard. Compare Schaefer, 688
S.W.2d at 433 (reasoning that a litigant seeking to revise an order granting summary judgment “is only seeking that
which he is basically entitled to — afirst trial”), with Bradley, 984 SW.2d at 933 (stating that a Rule 59.04 motion
should not be used to introduce new evidence or arguments “that could have been adduced and presented while the
summary judgment motion was pending”).
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On appeal, the Howe |sarguethat the trial court abused itsdiscretioninitsapplication of the
five Harris factors. With respect to factor one, while the Howells admittedly did not submit the
curriculum vitae and the revised affidavit in response to the motion for summary judgment, they
assert that their reason for not doing so was defensible. Prior to thetrial court’sinitia ruling, they
believedthat theaffidavits of Dr. Gordon and Dr. Todd were sufficient under thestatute, particularly
when those affidavits were viewed in alight most favorable to them, the nonmovants. They argue
that thetrial court applied “ hypertechnical semantics’ and applied “too strict astandard in ng
Dr. Gordon'soriginal affidavit,” and that the supplemental affidavit was offered post-judgment “to
addressany clericd-type objections’ inthe original one. With respect to factor two, theimportance
of the new evidence, it isnot in dispute, asthe trial court noted, that the information in the revised
affidavit of Dr. Gordon was critically important to their case, because without it the medical
mal practice and informed consent claims against Dr. Price would fail. In addition, with respect to
factor four, the Howells contend that any prejudice to Dr. Price would not be unfair becauseif Dr.
Pricebelievesthat Dr. Gordonistruly unqualified totestify, hewould havethe opportunity to depose
Dr. Gordon and renew his summary judgment motion.

Thisis a close case. Regarding the first Harris factor, the new evidence sought to be
introduced by the Howells was admittedly available prior to the trial court’ s ruling on Dr. Price’s
motion for summary judgment. The Howellswere aware of Dr. Price s objectionsto the affidavits,
yet chose not to submit additional evidenceto cure the claimed defects.

Asnoted above, however, the Harris court explicitly rejected the “new evidence” rule, and
the other enumerated factors must be taken into consideration. Harris, 33 SW.3d at 745-46. The
second Harris factor weighs heavily in favor of considering the new evidence. Dr. Gordon’'s
affidavit was crucial to theHowells' malpractice clams; without it, the necessary standard of care
cannot be proven with respect to any of the claims.

Asfor thethird Harrisfactor, the Howells' reason for not submitting the additional evidence
istenable. Again, the Howellsarguethat they failed to submit the additional evidence because they
believed that the affidavits were sufficient to defeat Dr. Price’s motion. Indeed, the trial court’s
finding that Dr. Gordon’ saffidavit wasinsufficient isupheld onappeal primarily inlight of thehigh
standard of review, abuse of discretion, for such determinations. Thisis not a case in which the
plaintiffs expert attemptsto claim familiarity with the standard of carein acommunity inwhich he
has never practiced. Summary judgment is often granted in favor of defendant physiciansin cases
in which the plaintiff’s expert claims to have sufficient knowledge of the standard of care in the
locality of the defendant’ s practice, but the claim isfound to have been based on untrustworthy data.
SeeTilley, 2002 Tenn. App. LEXIS 349, at * 19 (discrediting expert’s claim that he was familiar of
standard of carein the pertinent community because his deposition testimony revealed that hisclaim
wasnot based ontrustworthy facts); Stovall v. Clarke, No. M2001-00810-COA-R3-CV, 2002 Tenn.
App. LEXIS 437, at *20-*21 (Tenn. Ct. App. June 20, 2002) (holding that merely claiming
knowl edge of standardisconclusory and insufficient to establish plaintiff’ scase when supplemental
testimony was merely a reaction to the experts lack of geographic information and medical
statistics); Smith v. Haley, E2000-002103-COA-R3-CV, 2001 Tenn. App. LEX1S 136, at * 18 (Tenn.
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Ct. App. March 2, 2001) (refusing to set aside summary judgment that was based on fact that
plaintiff’s expert’s affidavit was untrustworthy and case had been pending over five and one-half
years); Church v. Perales, 39 SW.3d 149, 167 (Tenn. Ct. App. 2000) (dating that “[e]xpert
opinions having no basis can properly be disregarded because they cannot materially assist thetrier
of fact”); Mabon, 968 S.W.2d at 831 (rejecting expert’s allegation that he is familiar with the
applicable standard of care when deposition testimony reveals that he is not familiar with standard
in that locality).

Inthiscase, itisundisputed that Dr. Gordon’ soriginal affidavit indicatesthat hewaslicensed
to practice in Tennessee at al pertinent times, and that he had been “an Associate Professor of
Anesthesiology at Vanderbilt University Hospital,” which isin Nashville, for some period of time.
It dso states that he was familiar with the standard of care in “Middle Tennessee,” which
geographicdly includesNashville. Inthe amended affidavit, the Howells more specifically set out
that Dr. Gordon was an associate professor at Vanderbilt University Hospital “from 1988 to the
present,” and that he wasfamiliar with the standard of care“in Nashville” at the pertinent time. The
revised affidavit clarifies Dr. Gordon’ s assertion that he had been working in Nashville during the
pertinent time period; it does not introduce a new locale of expertise.™

With respect to factor four, we find that Dr. Price would not be unfairly prejudiced by
allowingtheHowellsto submit theadditional evidence. To besure, hewould be prgudiced, because
allowing thetrial court to reconsider its previousruling in light of the additional information could
possibly revive a clam against him that had been dismissed. However, since Dr. Price has the
opportunity through discovery to obtain support for his assertion that Dr. Gordon isnot competent
to testify, any prejudice to Dr. Priceis not unfair prejudice.

Considering all of the facts and circumstances of this case, we must conclude that the trial
court abused its discretion in failing to consider the additional evidence submitted by the Howells
for purposes of determining whether to revise its order granting summary judgment to Dr. Price.
Therefore, wereversethetrial court’ sdecision not to consider theamended affidavit and curriculum
vitae and remand for reconsideration of the grant of partial summary judgment in light of the new
evidence.

Dr. Price argues that the trial court was correct in determining that Dr. Gordon’s original
affidavit was insufficient to show that he was familiar with the applicable recognized standard of
acceptable professional practice for a gastroenterologist in performing an EGD procedure. The
original affidavit stated that Dr. Gordon was “familiar with the recognized level of acceptable
professional practiceregarding thetreatment of patientsundergoing endoscopi c medical procedures.”
Dr. Gordon’ samended affidavit i ncluded language stating that hewas* familiar with the recognized
standard of acceptable professional care and practice for gastroenterologist[s] in the treatment of

11In point of fact, had the trial court denied Dr. Price’s motion for summary judgment and concluded that,
considering Dr. Gordon’ s affidavit in thelight most favorableto the Howells, Dr. Gordon’s affidavit was sufficient, this
decision likely would also have been upheld on appeal, considering the abuse of discretion standard of review.
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patients undergoing endoscopic medical procedures.” Under Tennessee Code Annotated § 29-26-
115, the plaintiffs’ expert witness need not practicein the same specialty of the medical profession
asthe defendant. See Ledford v. Moskowitz, 742 S.\W.2d 645, 647 (Tenn. Ct. App. 1987). Rather,
the expert must “demonstrate that he or she practices in a profession or specialty that makes the
affiant’ s opinion relevant to the issuesin the case.” Church, 39 SW.3d at 166. Dr. Gordon isan
anesthesiologist, whose testimony would be relevant to some, but not necessarily all, issuesin this
case. On remand, the trial court may determine the issues to which Dr. Gordon’s testimony is
relevant, in light of the assertions in the amended affidavit and curriculum vitae.

Accordingly, we affirm in part and reversein part the decision of thetrial court, and remand
for further proceedings not inconsistent with this Opinion. Costs are to be taxed equally to the
appellants, Mildred and Dillon Howell, and their surety, and the appellee, Neil Price, M.D., for
which execution may issue, if necessary.

HOLLY KIRBY LILLARD, JUDGE
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